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1 . The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

2. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claim 45 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. Claim 45 is written as a dependent claim, but all parent claims 
have been cancelled. 

4. Claims 1,2,5,7,8,1 0-1 6, 1 8-29, 32-34, 36, 45-47 and 52 are rejected under 35 
U.S.C. 102(b) as being anticipated by Katz German DE 100 17 438. Figure 5 of Katz 
discloses a dispenser including a storage chamber 2, an outlet orifice 35 with a conical 
shape that is a typical shape for a spray head wherein the orifice is "spray head shaped" 
(note that a spray head is not claimed, only an element that has a shape similar to a 
spray head is claimed) as claimed and is of a size that could be inserted into a user's 
nostril if a user desired to insert the orifice into a nostril (note that nostril spray is not 
claimed, nor is the function of spraying into a nostril positively claimed, only a size and 
shape smaller than a nostril is claimed), a dispensing mechanism that includes a 
metering chamber 7, a bleed arrangement that includes the channel structure 22, a 
plunger with a first wall head 3 that moves toward the second wall defined by the interior 
surface of 35 and a spring biased valve mechanism 33 or 37 as seen in figures 14-17 
that will remain closed to allow the suction refilling of chamber 7 but will open at an 
opening pressure threshold as claimed and as disclosed on page 3 of the translation 
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submitted 12/17/2009. In regard to the functional language regarding three positions 
and two volumetric states, Katz has the same claimed shape and is capable of being 
used in three different positions with two different volumes as claimed. Whether or not 
the dispenser of Katz is used in this fashion depends on a future act of use and not on 
any claimed structural difference. In regard to the bleed arrangement, Katz discloses a 
dispenser with the same claimed piston in a piston chamber with a side inlet wherein 
because the piston moves past the side inlet in the same manner as disclosed it must 
inherently perform the same function of bleeding material back into the storage 
chamber. In regard to claim 16, spring 19 as shown in figure 9 is a flap structure of the 
valve mechanism that overlies the outlet orifice as claimed. 

5. Claims 1, 2, 5, 7, 8, 10-16, 18-29, 32-34, 36, 45-47 and 52 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Katz German DE 100 17 438 in view of Clay 
6,41 3,499. Katz discloses a dispenser substantially as claimed but does not disclose 
the outlet to be a spray head sized for insertion into a nostril. However, Clay teaches 
another piston pump dispenser that also dispenses a gel which is of similar consistency 
to a cream having the gel or cream sprayed into a nostril and being sized and shaped 
for insertion into a nostril as disclosed on column 12, lines 32-44 and shown in figures 
4B and 7 for the purpose of dispensing a gel or cream into a user's nasal cavities. 
Therefore, it would have been obvious to one of ordinary skill in the art at the time the 
invention was made to provide the dispenser of DE/438 with a spray head sized for 
insertion into a nostril as, for example, taught by Clay in order to dispense a gel or 
cream into a user's nasal cavities. 
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6. Claims 1, 2, 5, 7, 8, 10-16, 18-29, 32-34, 36, 45-47 and 52 are rejected under 35 
U.S.C. 103(a) as being unpatentable over Katz German DE 100 17 438 in view of 
Alfonso et al. 6,017,963. Katz discloses a cream dispenser substantially as claimed but 
does not disclose the outlet nozzle 35 to be sized for insertion into a nostril. However, 
Alfonso teaches another pump dispenser on column 5, lines 11-14 that also dispenses 
a cream as disclosed on column 4, lines 49-51 , that is used as a nasal cream for 
dispensing into the nostril. Therefore, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to provide the dispenser of DE/438 
with a nasal cream as, for example, taught by Alfonso in order to increase the versatility 
and usefulness of the dispenser and also to size the outlet nozzle 35 to fit into a nostril 
to enable the nasal cream to be dispensed into a user's nasal cavities. 

7. Applicant's arguments filed 1 2/1 7/2009 have been fully considered but they are 
not persuasive. Applicant is essentially contending the Katz does not disclose a method 
of use and not a difference in structure. There is no claimed structure that differentiates 
between the three separate positions. When a user depresses the actuator 4, when the 
plunger reaches the bleed channel 22 it is automatically in the second position as 
claimed and when the actuator is further depressed and passes 22 it automatically 
compresses the liquid In 7 to raise the pressure to overcome the spring bias of the valve 
in 35 to initiate dispensing. 

8. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to J. Casimer Jacyna whose telephone number is 571-272- 
4889. The examiner can normally be reached on Mon. thru Fri. 9AM-5PM. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin Shaver can be reached on 571-272-4720. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 

Patent Application Information Retrieval (PAIR) system. Status information for 

published applications may be obtained from either Private PAIR or Public PAIR. 

Status information for unpublished applications is available through Private PAIR only. 

For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 

you have questions on access to the Private PAIR system, contact the Electronic 

Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 

USPTO Customer Service Representative or access to the automated information 

system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/J. Casimer Jacyna/ 

Primary Examiner, Art Unit 3754 



